DEPARTMENT OF AGRI CULTURE
Agricul tural Marketing Service
7 CFR Part 1033

Docket No. AO 166- A68; DA-01-04

MIk in the Mdeast Marketing Area; Notice of Hearing on Proposed Arendnents
to Tentative Marketing Agreenent and Order

AGENCY: Agricul tural Marketing Service, USDA
ACTI ON:  Proposed rule; Notice of public hearing on proposed rul emaki ng.

SUMVARY: A public hearing is being held to consider proposals that would
amend certain pooling and rel ated provisions of the M deast order. Proposals
include increasing the mnimm route disposition requirenments for
distributing plants; anmending the automatic pool plant qualification
provi si on; decreasing the amount of producer mlk that can be diverted to
nonpool plants for varying nonths of the year; and increasing the m ninmm
anount of mlk that a producer needs to deliver to pool plants in order to
qualify as a producer and to be eligible to be pooled on the order.

Addi tionally, other proposals which call for elimnating a provision
that currently permts a pool plant to have both a pool and a nonpool
portion; establishing a “net shipnent” provision for mlk received at poo
plants for determ ning pooling eligibility; and establishing the criteria for
requiring a waiting period for a supply plant to regain pool status if it
fails to nmeet the pooling requirenents, wll also be considered. A proposal
that would change the rate of partial paynents to producers wll also be
hear d.

DATES: The hearing will convene at 8:30 a.m on Tuesday, Cctober 23, 2001.

ADDRESSES: The hearing will be held at the Holiday Inn Express Hotel and
Sui t es/ Gal axy Banquet Center, 231 Park Centre Dr., Wadsworth, OH 44281, (330)
334- 7666.

FOR FURTHER | NFORVATI ON CONTACT: G no Tosi, Mrketing Specialist, Oder
Formul ati on Branch, USDA/ AMS/ Dairy Progranms, Room 2971, South Building, P.O
Box 96456, Washington, DC 20090-6456, (202)690-1366, e-nmail address
G no. Tosi @isda. gov.

Persons requiring a sign |anguage interpreter or other special
accommodations should contact David Z.  \Walker at 440-826-3220; email
Davi d. V\al ker @isda. gov before the hearing begins.

SUPPLEMENTARY | NFORMATI ON: This admnistrative action is governed by the
provi sions of sections 556 and 557 of Title 5 of the United States Code and,
therefore, is excluded fromthe requirenents of Executive Order 12866.

Notice is hereby given of a public hearing to be held at the Holiday
| nn Express Hotel and Suites/Gal axy Banquet Center, 231 Park Centre Drive,
Wadsworth, OH 44281, (330) 334-7666, beginning at 8:30 a.m, on Tuesday,



Cct ober 23, 2001, wth respect to proposed anendnents to the tentative
mar keti ng agreenent and to the order regulating the handling of mlk in the
M deast narketing area.

The hearing is called pursuant to the provisions of the Agricultura
Mar keti ng Agreenent Act of 1937, as anended (7 U . S.C. 601-674), and the
applicable rules of practice and procedure governing the fornulation of
mar ket i ng agreenents and marketing orders (7 CFR Part 900).

The purpose of the hearing is to receive evidence with respect to the
econom ¢ and marketing conditions which relate to the proposed anendnents,
hereinafter set forth, and any appropriate nodifications thereof, to the
tentative marketing agreenment and to the order.

Evi dence also wll be taken to determ ne whether energency marketing
condi tions exist that woul d warrant om ssion of a recommended deci si on under
the rules of practice and procedure (7 CFR 900.12(d)) with respect to any
proposed anendnents.

Actions under the Federal mlIk order program are subject to the
Regul atory Flexibility Act (5 U S.C. 601 et seq.). This Act seeks to ensure
that, within the statutory authority of a program the regulatory and
informational requirements are tailored to the size and nature of snal
busi nesses. For the purpose of the Act, a dairy farmis a "small business”
if it has an annual gross revenue of |ess than $750, 000, and a dairy products
manuf acturer is a "snmall business"” if it has fewer than 500 enpl oyees. Mbst
parties subject to a mlk order are considered as a small business.
Accordingly, interested parties are invited to present evidence on the
probable regulatory and informational inpact of the hearing proposals on
smal | busi nesses. Also, parties may suggest nodifications of these proposals
for the purpose of tailoring their applicability to small businesses.

The amendnents to the rules proposed herein have been revi ewed under
Executive Order 12988, Civil Justice Reform They are not intended to have
a retroactive effect. |f adopted, the proposed anendnents woul d not preenpt
any state or local |laws, regulations, or policies, unless they present an
irreconcilable conflict with this rule.

The Agricultural Mrketing Agreenent Act provides that adm nistrative
proceedi ngs nmust be exhausted before parties may file suit in court. Under
section 8c(15)(A) of the Act, any handler subject to an order nmay request
nodi fication or exenption from such order by filing with the Secretary a
petition stating that the order, any provision of the order, or any
obligation inposed in connection with the order is not in accordance with the
law. A handler is afforded the opportunity for a hearing on the petition
After a hearing, the Secretary would rule on the petition. The Act provides
that the district court of the United States in any district in which the
handler is an inhabitant, or has its principal place of business, has
jurisdiction in equity to review the Secretary's ruling on the petition,
provided a bill in equity is filed not later than 20 days after the date of
the entry of the ruling.

Interested parties who wsh to introduce exhibits should provide the
Presiding Oficer at the hearing with three (3) copies of such exhibits for



the Oficial Record. Also, it would be helpful if additional copies are
avai l abl e for the use of other participants at the hearing.

Li st of Subjects in 7 CFR Part
M I k marketing orders.
PART 1033 - [ Anrended]
The authority citation for 7 CFR Part 1033 continues to read as foll ows:
Authority: 7 U.S.C. 601-674.
The proposed anendnents, as set forth below, have not received the
approval of the Secretary of Agriculture.

Submtted by: Dairy Farnmers of Anerica:

Proposal No. 1:
1. Amend 81033.7 by revising paragraph (a), to read as foll ows:

§ 1033.7 Pool Plant.

(a) Adistributing plant, other than a plant qualified as a pool plant
pursuant to paragraph (b) of this section or §8 1000. 7(b) of any ot her Federal
m | k order, fromwhich during the nonths of August through April are not |ess
than forty percent, and during the nonths of May through July are not |ess
than thirty-five percent or nore of the total quantity of fluid mlk products
physically received at the plant (excluding concentrated mlk received from
anot her plant by agreenent for other than Class | use) are disposed of as
route disposition or are transferred in the form of packaged fluid mlk
products to other distributing plants. At |east twenty-five percent of such
route disposition and transfers nust be to outlets in the marketing area.

* * * * *

Proposal No. 2:
1. Arend 8§ 1033.7 by renoving paragraph (c)(1)(iv) and revising
paragraph (c)(4) to read as foll ows:

§ 1033.7 Pool Plant.
(¢ = = * . o _
(4) Shipnents used in determ ning qualifying percentages shall be mlk
transferred or diverted and physically received by distributing pool plants,
less any transfers or diversions of bulk fluid mlk products from such
di stributing pool plants.

Proposal No. 3:

1. Anend 8§ 1033. 13 by redesignating paragraphs (d)(3) through (d)(6) as
par agraphs (d)(4) through (d)(7), revising paragraphs (d)(2) and (d)(4), and
addi ng a new paragraph (d)(3) to read as foll ows:

§ 1033. 13 Producer M k.

(d) * * *

(2) The equivalent of at least two day' s production is caused by the
handl er to be physically received at a pool plant in each of the nonths of
August through Novenber;
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(3) The equivalent of at least two day’s production is caused by the
handl er to be physically received at a pool plant in each of the nonths of
Decenber through July if the requirenent of 8§ 1033.13(d)(2) for the prior
August through Novenber period are not net, except in the case of a dairy
farmer who marketed no grade A m |k during the prior August-Novenber peri od.

(4) O the total quantity of producer mlk received during the nonth
(i ncluding diversions but excluding the quantity of producer mlk received
from a handler described in 81000.9(c)), the handler diverted to nonpool
plants not nore than sixty percent during the nonths of August through
February, and seventy percent during the nonths of March through July.

* * * * *

Proposal No. 4:
1. Anrend 8 1033.73 by revising paragraphs (a)(1), (b)(1), and (b)(2) to
read as foll ows:

8§ 1033.73 Paynents to producers and to cooperative associ ations.

(a) * * *

(1) Partial Paynment. For each producer who has not discontinued
shipnents as of the date of this partial paynent, paynent shall be nade so
that it is received by each producer on or before the 26'" of the nonth
(except as provided in 8§ 1000.90) for mlk received during the first 15 days
of the nonth fromthe producer at not |ess than one hundred ten percent of
the |owest announced class price for the preceding nonth, |ess proper
deductions authorized in witing by the producer.

* * * * *

(b) * * *

(1) Partial Paynent to a cooperative association. For bulk fluid
m | k/skimed mlk received during the first 15 days of the nmonth from a
cooperative association in any capacity, except as the operator of a poo
plant, the partial paynent shall be equal to the hundredweight of mlk
received multiplied by not less than one hundred and ten percent of the
| onest announced price of the precedi ng nonth.

(2)Partial paynment to a cooperative association for mlk transferred
fromits pool plant. For bulk fluid mlk/skimed mlk products received
during the first 15 days of the nonth froma cooperative association in its
capacity as the operator of a pool plant, the partial paynent shall be at not
| ess than one hundred and ten percent of the | owest announced price of the
pr ecedi ng nont h.
* * * *

*

Proposal No. 5:
1. Anmend 8 1033.7 by renoving paragraph (h) (7).

Submtted by: Alto Dairy Cooperative:

Proposal No. 6:
1. Amend 8§ 1033.13 by revising paragraph (d)(3) to read as foll ows:

§ 1033. 13 Producer M k.
(d) * * *



(3) O the total quantity of producer mlk received during the nonth
(i ncluding diversions but excluding the quantity of producer mlk received
froma handl er described in 8 1000.9 (c)), the handler diverted to nonpool
plants not nore than sixty percent during the nonths of Septenber through
February. The handler diverted to nonpool plants no nore than seventy
percent during the nonths of March through August.

Subm tted by: | ndependent Dairy Producers of Akron:

Proposal No. 7:
1. Amend 8§ 1033.13 by revising paragraphs (d)(2) and (d)(3) to read as
fol | ows:

§ 1033. 13 Producer M k.

(d) * * *

(2) The equivalent of at |east four day’'s production is physically
received at the pooling plant from August to March.

(3) O the quantity of producer mlk physically received during the
month, the handler diverted to nonpool mlk not nore than sixty percent
during the nonths of August through March.

Submtted by: Dean Dairy Products Conpany, Schneider’s Dairy, Inc.,
Turner Dairy Farns, Inc., Marburger Farm Dairy, Inc., Fike's Dairy, Inc.,
United Dairy, Inc., Carl Colteryahn Dairy, Inc., Smth Dairy Products
Conpany, Superior Dairy, Goshen Dairy and Reiter Dairy:

Proposal No. 8:
Amend 8 1033.7 by revising paragraph (c)(4) to read as foll ows:

§ 1033.7 Pool Plant.

(¢ = * 7 . _ _

(4) A supply plant that neets the shipping requirenents of this
par agraph during each of the imedi ately precedi ng nonths of August through
February shall be a pool plant during the foll ow ng nonths of March through
July unless the mlk received at the plant fails to neet the requirenents of
a duly constituted regulatory agency, the plant fails to neet a shipping
requirenent instituted pursuant to paragraph (g) of this section, or the
pl ant operator requests nonpool status for the plant. Such nonpool status
shall be effective on the first day of the nonth follow ng the receipt of
such request and thereafter for six consecutive nonths, after which the pl ant
must requalify as a pool plant on the basis of its deliveries to a pool
distributing plant(s). The automatic pool qualification of a plant can be
waived if the handler or cooperative requests in witing to the market
adm ni strator the nonpool status of such plant. The request nust be made
prior to the beginning of any nonth during the March through July period. To
requalify as a pool plant, such plant nust first have net the percentage
shi pping requirenents of paragraph (c) of this section for six consecutive
nont hs.

* * * * *



Proposal No. 9:
1. Anmend 8§ 1033.13 by revising paragraph (d)(3) to read as foll ows:

§ 1033. 13 Producer M k.

(d) * * *
(3) O the quantity of producer mlk physically received during the
mont h, the handler diverted to nonpool plants not nore than sixty percent
during the nonths of August through February. O the quantity of producer
m | k physically received during the nonth, the handler diverted to nonpool
pl ants not nore than eighty percent during the nonths of March through July.

*

Submtted by: Proposed by Dairy Prograns, Agricultural WMarketing
Ser vi ce:

Proposal No. 10:

Make such changes as may be necessary to make the entire marketing
agreenent and the order conformw th any amendnents thereto that may result
fromthis hearing.

Copi es of this notice of hearing and the order may be procured fromthe
Mar ket Adm ni strator of the M deast Marketing Area or fromthe Hearing O erk,
Room 1083, South Building, United States Departnent of Agriculture,
Washi ngt on, DC 20250, or may be inspected there.

Copi es of the transcript of testinony taken at the hearing will not be
avail able for distribution through the Hearing Clerk's Ofice. If you w sh
to purchase a copy, arrangenents may be made with the reporter at the
heari ng.

Fromthe tine that a hearing notice is issued and until the issuance of
a final decision in a proceeding, Departnent enployees involved in the
deci si on-maki ng process are prohibited from discussing the nerits of the
hearing i ssues on an ex parte basis with any person having an interest in the
pr oceedi ng. For this particular proceeding, the prohibition applies to
enpl oyees in the foll owm ng organi zational units:

Ofice of the Secretary of Agriculture

Ofice of the Adm nistrator, Agricultural Marketing Service

O fice of the General Counse

Dai ry Prograns, Agricultural Marketing Service (Washington office) and
the O fice of the Market Adm nistrator of the M deast Market Area.

Procedural matters are not subject to the above prohibition and nmay be
di scussed at any tine.

Dat ed: Septenber 21, 2001

[s/ Kenneth C. C ayton
Acting Adm ni strator




